corporate delinquency. This expansion has been promoted by Geerds, but also by Sutherland through the empirical research of cartel offenses, by Kellens through the empirical research of bankruptcyrelated criminality, and by von Weber through the Ph.D. theses written under his direction. 3 At the same time, however, business-related criminal law, both in theoretical understanding and in actual legislation, remained attached to its historical root, which was the reinforcement of governmental intervention in an economy considered "free." It was administrative criminal law in a double sense: on the one side its subject matter consisted of regulations issued by the state to protect itself from threats against its economic interests, especially in times of crisis, while on the other hand, it covered administrative sanctions imposed by administrative agencies (Ordnungsstrafe), later called administrative fines (Geldbue), together with typical administrative measures, such as closure of businesses, occupational bans, and seizure and disgorgement of profits. Well-known examples of this situation are the German laws on business-related crimes of 1949 and1954, as well as the Dutch law on business-related crimes of 1951 (Wet op Economische Delicten). 4 The blossoming and liberalization of the Western economic system facilitated a vast number of damaging actions against its participants and against governments. Such damaging actions to individual and collective property could only fit, within the by the courts in such a way that it almost amounted to punishing simple lies. For the French system, this exclusive focus on deceptive maneuvers was even more serious because the Penal Code of 1810 completely omitted the material element of property damage in its definition of fraud through false pretenses. 8 Very similarly, the British Fraud Act of 2006 still refrains from including the occurrence of harm in its provisions, and formulates the notion of deceptive action in a broad manner, either through the inclusion of an implied "false representation" or through a wrongful omission encompassing also deception through computers and systems, and deception about legal questions. 9 Translator's note: Escroquerie is the French term meaning fraud through false pretenses. 6 Translator's note: Truffa is the Italian term meaning fraud through false pretenses. 7 Translator's note: Artifizi and raggiri are the Italian terms meaning scams and deceptive behavior. 
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In contrast, the German provision regarding fraud through false pretenses (Betrug), the same as the Swiss and Austrian provisions, uses the narrowing element of harm to property, which the German court decisions have significantly expanded by underscoring the economic impact of the offense as a guiding principle. This broad conception of fraud through false pretenses based on economic harm has only recently been significantly narrowed demanding danger to property or fraudulent inducement to contract. The German concept of deception excludes legal circumstances and future events, and thereby attempts to assure an objective basis for rational decision-making. This attempt has, in turn, been reversed in great part through the inclusion of "internal" facts, such as intentions and beliefs, whereas the Greek law on fraud through false pretenses, very similar to the German law, does not recognize "internal" facts as a point of reference in determining the existence of the deception." In the case of gross contributory fault on the part of the victim, the imposition of criminal liability for fraud is frequently considered inadequate by German scholarship. To reach this position, German scholarship refers to Swiss criminal law, where decisions of the Federal Court have, as a matter of principle, negated the legal requirement of malicious intent (Arglist) of the perpetrator when the victim appears to have failed to take adequate self-protective measures, or when the victim has special business experience.1 2 The logical consequence would be to investigate the victim, and also in the cases of fraud on a massive scale, where the victim is unknown, to assume attempt liability on the part of the perpetrator. In any event, this restriction is considered in Switzerland to be an inconsistency in the system. 1 3 It is possible to find a relatively balanced solution in the Spanish law regarding fraud through false pretenses. After having at earlier times copied from the French Model, the Spanish law introduced in the German scholarship maintains that through a pro-European interpretation of national law, the directive 84/450 EEC and directive 2005/29 EC "concerning unfair business-to-consumer commercial practices in the internal market" imposes a partial limitation on the protection against fraud, restricting it to the average reasonable consumer.
1 8 If this scholarship opinion prevails, the German concept of fraud will need to be readjusted accordingly. In this respect, deception to the public is distinguished from deception to the individual, which is meaningful from a crime policy perspective, as the latter is more dangerous and therefore requires more protection for the victim. body of thought. These basic principles, which belong to the domain of criminal jurisprudence and the rationalistic legal thought of the Enlightenment, are based on abstract and systemic reasoning. Both basic principles and rules of priority have been reflected and refined in the General Part of the present European penal codes. 1. The task of the European Court of Justice in Luxembourg of consolidating the business-related criminal law's rules and principles into a supranational general part on the subject, initially resulted from a confrontation of the Court with retroactivity issues and situations of necessity in the area of administrative offenses contained in both cartel law and European Coal and Steel Community law. This development is explained by the fact that from its beginnings, the European community possessed in this area its own power to impose sanctions, while the "fined" corporations enjoyed the right to appeal these decisions to the European Court of Justice.
Decades of European Court of Justice jurisprudence, subjected to intensive legal comparison, led to judicial recognition of the legality and culpability principles, as well as the development of an extensive theory about the perpetrator, which culminated in the legal notion of the "unitary economic enterprise" composed of groups of companies inside or (partially) outside the European Union.
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A partial codification, including a circumvention provision, 26 was carried out in 1995 on the basis of a comprehensive draft from Bacigalupo, Grasso, and For this indirect perpetration neither the good nor bad faith of the immediate actor is relevant. The same applies to the fungibility of immediate perpetrators and to the principal's knowledge of every single offense. 33 The Dutch penal code has included in § 51 a comparable provision. There the person behind the scene in fact plays an "actually controlling role." The Hoge Raad (Supreme Court) had already recognized a "functional perpetration" in the organizational context. Translator's note: The expression "dogmatic" has been adopted by countries belonging to the Civil Law system that follow the German model, meaning the scholarly reconstruction of positive law. In this scheme, all the logical and systemic approaches are elaborated around positive law, which is respected as a "dogma." (545)) constitute an action of the association itself.
In sum, the Administrative Offenses Act (OwiG) coincides with the new Spanish law insofar as it treats the mentioned groups of persons in the same way as persons with supervisory duties who, through their control failures, make the commission of offenses by their subordinates possible. The requirement of a full demonstration of this causal link will, of course, diminish the practical application of the new regulation considerably. To the contrary, the new Swiss criminal law (Art. 102 of the Penal Code) introduces from the outset organization failures not only as a basis of attribution, but also as an element of the definition leading to the imposition of criminal sanctions against each and every enterprise, including those that are not acting formally as a legal entity. 41 The
Translator's note: The attribution model uses the representation theory that has traditionally operated in private law, attributing to a legal entity the behavior of its organs. Thus, the intent or negligence of their administrators is considered to be the intent or negligence of the legal entity itself. almost anecdotal example taken from the unappealing area of criminal liability that stems from defective products. This area typically presents causation problems that can hardly be resolved through criminal law theory. These problems occur in recurring cases of health damage, or death resulting from the use of a product, when either the causation or the toxic substance is unknown.
The German Federal Court of Justice decided in 1990 in the case of a leather spray produced by Erdal, that it is enough to demonstrate the existence of a causal link between the use of the product and the ensuing bodily harm (in the case at bar the unlawful result was primarily a pulmonary edema) when all other possible causes may be excluded by the trier of fact, namely contingent or alternative ones. Furthermore, the Court decided that an explanation of the "why?" was not required. 49 Because of its predominantly procedural approach, this decision has been vividly debated in German scholarship, as it has also been the case with the Bifhrle decision in Switzerland. 5 Translator's note: This is a case about intoxication that caused widespread health damage and death to thousands of individuals throughout Spain. The epidemic was connected with the importation of canola oil that had been mixed with two percent of anilin. The Court found that, in order to establish criminal causation, it was not necessary to determine the precise mechanism that had caused the result, so long as a correlation or a connection could be found between the events in question, and alternative causes could be excluded. 
III.
To begin with, one should close certain gaps in the Special Part of the Penal Code that result from developments in the field of technology.
1. The most obvious example is the failure of the provision of fraud through false pretenses to include computer manipulations, because they lack the element of human error. With the exception of France, where the general erroneous impression of the system operator is considered sufficient, 5 3 almost all European penal codes introduced special provisions criminalizing such manipulations. New provisions also became necessary in the area of forgery of instruments because of the requirement of visibility. 5 4 The national legislators were faced with new technical challenges, such as the intrusion into information systems ("hacking") (also aimed at computer and software espionage), the capture of data ("phishing"), as well as data intrusion and data alteration ("computer-sabotage"). either credit cards, debit cards, or traveler's checks, mistake of the other party to the transaction cannot be assumed. Art. 148 of the Swiss Penal Code is partially viewed as a model and imitated by numerous countries, but without the Swiss self-protection reservation clause. 55 This model was followed in Spain only after the partial reform of 2010, whereas in Germany it was limited to credit cards, without providing good reasons for this limitation. 5 6 2. In the related field of banking and securities markets, the introduction of new criminal provisions and the reform of old ones were compelled by Switzerland's significance as a financial center, by the scandals in the financial market in the 1960s and early 1970s, and by the readiness of the EU Commission to issue directives binding its Member States.
The criminal provision of money-laundering, completely unknown in the old Europe until the Swiss reforms and often perceived in Switzerland as "lex Americana"; and the criminalization of abuse of inside information on securities, both of which originated in the United States; together with market price manipulation, already well known in Germany, hardly attracted the attention of European criminal law scholars. This was likely because the new criminalization of money-laundering was also based on the International Convention on the Fight against Organized Crime, and also because criminal provisions regarding stock markets were not included in the Penal Code (with the exception of Switzerland and the new 2010 version of the Spanish Penal Code), but were rather placed in special ancillary statutes, such as the German Securities Exchange Act. Criticism about the prohibition of money-laundering ignited as its sphere of application continuously expanded. As areas of private professional activity were absorbed by the State, the international debate about the legal interests protected by the norm brought little clarification, and this legal comparison revealed a EU- 5 Translator's note: Article 148 of the Swiss Penal Code exempts for criminal punishment when the use of credit or debit cards in cases of inability or unwillingness to pay affects enterprises that could fairly have been expected to take reasonable self-protective measures. V. 20
wide failure to harmonize the structuring of criminal provisions. 5 7 In the cases of insider abuse and market manipulation, investors' assets are hardly ever harmed by actions that conform to the definitions of fraud through false pretenses or fraudulent administration, 58 and this is why at this point in time one must abandon the classification of business-related crimes as property crimes; although these definitions can still be minimally expanded, considering for example, that infringements to foreign trade law embargos, and customer-friendly or neutral cartel agreements were fitted into the definition of property crimes.
3. A first theoretical step towards a convincing solution was offered by the recognition of "intermediate legal interests," which, endowed with relative autonomy, can be located between the valuable interests of individuals and the superior welfare interest of the community that are incapable of being protected through criminal sanctions. The second theoretical step emphasized, on the one hand, the unquestionable supra-individual nature of state property and other social financial assets in which social aims do not directly serve the economy, and on the other hand, the indispensable nature of certain instruments of today's economic life, such as the already mentioned (non-cash) transactions and credit, especially in the form of business loans from banks or other suppliers. We can of course expect the objection that we are again dealing here with the protection of property, because a consideration of all factors can only lead to the conclusion that social property is only the sum of individual properties.
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A third epistemological step merges these approaches into the concept of institution that has been well established in legal thought since Maurice Hauriou. 63 Institutions are conceptualized as social phenomena that not only exist in the sociological sense, but must also be acknowledged in the economic and legal spheres 
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153 V. 20 in order to deserve criminal law protection. We are dealing hereto mention only some important examples -with the competition and the freedom in the formation of market prices, guaranteed by the economic constitution (Wirtschaftsverfassung); 64 the banking system, with its specific tasks of granting loans and processing payments; commercial accounting with respect to actual or potential creditors through balance sheets and bookkeeping; the social insurance system as institution for the financial security of workers; private insurances protecting against entrepreneurial and other risks such as economic risks and life risks; state-owned assets and their system of collection and distribution for social purposes.6s These institutions manifest themselves in an external formal way as supervisory authorities that have recently been in a similar way organized as panels of judges ("Autorit6s Administratives Ind6pendantes" [Independent Administrative Authorities], in Germany, for example, as the Federal Competition Authority (Bundeskartellamt) and the Federal Financial Supervisory Authority (BaFin)).
64 "Wirtschaftsverfassung" is a legal term meaning in Germany the totality of the legal rules of constitutional rank that organize the economy, as well as the fundamental norms belonging to the European Union's supreme legal order. then the general definition of fraud suffices; however, in other cases a special definition becomes necessary, as adopted, for example, by countries such as Great Britain, France, Belgium, the Netherlands, Italy, Spain, and Germany. 7 ' At the same time, it is remarkable from a systemic viewpoint how the Spanish Criminal Code has compressed the space devoted to manipulation in the formation of prices. The decisions of the criminal tribunals in Germany and Austria, as well as part of the Swiss scholarship, predicate fraud-related harms on the basis of the hypothetical market price, which can be difficult to ascertain. The same Swiss scholars also discuss the existence of fraud in the performance (Leistungsbetrug), 72 pursuant to the Swiss federal legislation on administrative criminal law. 73 Alternatively, the tax evasion and the surreptitious obtainment of subsidies are apt to be deemed frauds because of their likely potential to affect property. To that extent, one deals here with the special protection of public property as an institution. This institution provides for special rules of conduct that govern legal relationships emerging from taxes and subsidies. In this respect, the protection of public property possesses a special status. 74 Because these public assets are tied to a normative goal, a large part of the German, Italian, as well as the Spanish criminal law theory favor the special regulation of intentional misuse of subsidies with separate legal provisions that stand apart from the traditional fiscal criminal law special regulation. The majority of national legislators have meanwhile provided for such special regulations, while the EU has prescribed them because supranational subsidies have been increasingly manipulated, and artificial controls 7 5 can only prevent such manipulations to a limited extent. Hans Achenbach has correctly characterized this steering of the economy through subsidies as "highly criminogenic." 7 6 However, the fraudulent acquisition of national subsidies is still covered by the general provision of fraud in Austria, Greece, Great Britain, and Sweden, and in Switzerland is only applicable to cantonal subsidies, whereas for confederate subsidies, only the less grievous administrative criminal law sanctions are applicable. The subsequent deviation of legally obtained EU subsidies from their purpose is criminalized through special provisions in practically most of the EU Member States (with the exception of Great Britain and France), because in these countries such behavior is neither contained in the definition of false pretenses nor in the definition of embezzlement or fraudulent administration.7 4. Business-related corruption is not covered by the fraud through false pretenses provisions, and is only partly addressed by the fraudulent administration provision. For this reason, the offenses requiring the involvement of public officials (Amtstragerdelikte), which were created according to the earlier model contained in the US Foreign Corrupt Practices Act of 1977, were expanded to include foreign public officials pursuant to the OECD Convention of 1997, and were recently acknowledged by the Great Britain Bribery Act of 2010. In addition, the bribery of employees and agents of private business enterprises and their readiness to accept bribes are criminalized separately. Traditionally, a
7
Translator's note: Artificial controls are those exercised by administrative supervisors and inspectors. In normal business life there are natural controls because the buyer has the possibility to scrutinize the quality of the product (caveat emptor). In the case of subsidies there is a unilateral relationship with the beneficiary. This is why artificial controls are necessary. Instead of this restrictive interpretation conforming to the Constitution and the EU, the new Greek criminal law (law number 3560/2007) enumerates the sources of legal duties exhaustively, and in this manner attains a higher degree of legal certainty concerning the criminal provisions than it might have through a restrictive judicial interpretation. As a general problem, an additional question arises as to whether the consent (knowledge) of the principal precludes a finding of criminal liability for the administrator (this happens in the EU regulation because of the way it deals with the crime of fraudulent administration), and whether criminal liability must be barred based on the constitutional principle of proportionality that underlies the European Court of Justice decisions on export of dual use goods 8 3 in cases where the degree of quality of the merchandise favored by the buyer or the medication prescribed by the physician is beyond dispute. This is suggested by a significant part of the German scholarship that stands against constant judicial decisions. 
5.
In questioning the relevance of the exclusion of actual danger from offenses of abstract endangerment, 85 , we return again to the General Part to find another mechanism of modern businessrelated criminal law: the so-called aptitude offenses (Eignungsdelikte) . 86 Aptitude offenses can be found where protection of the public is involved, especially consumer protection, and in situations where fraud through false pretenses only applies to a limited extent because this crime requires individuals as victims in most legal systems (supra Part I). In such cases, the aptitude offenses work as catch-all provisions that do not take into account the occurrence of a harm, and that are based on the capacity of a public offer to deceive an average reasonable person (the special provisions of the Spanish Penal Code do not mention the element of aptitude because it is already incorporated into the general notion of fraud through false pretenses [Betrug] ). Insofar as the propensity to cause harm is concerned, including harm to health, general or statistically-based causation Translator's note: Offenses of abstract endangerment punish behaviors only because they are typically dangerous, as opposed to offenses of concrete endangerment that require a concrete danger to the legal values or interests protected. 86 Translator's note: Aptitude offenses were formerly labeled abstract-concrete endangerment offenses; this term has been replaced by the terms aptitude offenses or potential endangerment offenses. A feature that distinguishes aptitude offenses from pure abstract endangerment offenses is partial concretion. The characterization of aptitude offense depends on the particular offense in question. For example, in environmental criminal law, in order to establish criminal liability certain substances do not only have to be pollutants per se, but also in order to incur criminal liability for water pollution ( § 324 of the German Penal Code) certain concrete factors must be present, such as the course and force of the wind. Another example is food fraud where not only the food itself has to be noxious per se, but also the health and age of the victim are necessary concrete factors to determine criminal liability ( § § 58, 59 Lebens-und Futtermittelgesetzbuch [German Food and Feed Code]). applies, not individual causation, which is difficult to prove, as for example, in the case of use of "unsafe" products that lead to bodily harm or even death (compare with the above-mentioned German and Spanish cases, supra II. 
2009).
The European Union relies in the area on consumer protection more on information and warnings than on repression, which remains however indispensable as a criminal law response to infringements when prevention fails. As a final example, one can mention, on the one hand, the area of protection of intellectual and industrial property, and on the other hand, the protection of the employee and the labor market. Because of the international magnitude of product and trademark piracy, the EU has imposed on its member states in 2004 the introduction of criminal sanctions for serious offenses into their laws. In the countries belonging to the 87 Translator's note: As for example, the minimum tolerable amounts of pollution. 
